jury's suspicion. Since the accomplice alone knows about the pattern of criminal events, he can manipulate the details of those events without blatant discrepancies. In effect, then, little room remains to question the veracity of his testimony. Thus, his testimony proposes a unique danger: the increased probability that a jury will, unquestioningly and with little scrutiny, accept his story as true because of its inherent "believability. ' 13 This Note asserts that the federal system should follow the example of a number of state jurisdictions 4 and establish corroboration requirements for accomplice testimony in criminal trials in order to reduce an accomplice's opportunity to fabricate testimony, as well as set out evidentiary parameters to restrain prosecutorial zeal. Part I of the Note illustrates the incentives for an accomplice to lie under the present federal system. Part II details the treatment afforded accomplice testimony on the state and federal levels and analyzes the recent evolution of federal standards. Part I focuses upon the inadequacies of the federal system in curtailing false testimony by accomplices and protecting the innocent. Part IV proposes that the federal courts adopt corroboration requirements for accomplice testimony and that federal judges provide cautionary instructions to the jury when an accomplice testifies.
I. MINIMAL DETERRENCE OF AND INCREASED INCENTIVES FOR FALSEHOOD UNDER THE CURRENT SYSTEM
The fact that accomplice testimony is presumptively unreliable has never been disputed." Moreover, the federal courts and the legal community have repeatedly recognized that the chances of perjury are increased when an accomplice testifies in exchange for consideration. 16 Despite these revelations and because legislative provisions are absent, the courts have steadfastly refused to require corroboration of an accomplice's testimony and have upheld convictions based upon the uncorroborated testimony of accomplices. 17 Not only does the judicial system fail to deter accomplice perjury but, as the following subsections will show, it actually provides incentives for an accomplice to testify falsely.
A. The Perjury Sanction and Its Limited Effect
Many commentators believe that perjury is pervasive in our criminal justice system. 18 The perjury sanction--the institutional safeguard created to guard against false testimony-represents a minimal deterrent, however, since perjury prosecutions are rarely brought. 1 9 In fact, a report prepared by the Department of Justice shows that in 1987, only .003% of federal prosecutions were for perjurya
The primary reason for the failure to enforce perjury statutes is the difficulty in proving the crime due to evidentiary technicalities. 21 No matter what the reason, the nonenforcement of perjury sanctions has detrimental effects.' Society may view the failure to initiate cases as prosecutorialacceptance of perjury. At a minimum, society may construe nonenforcement as an indication that the crime is trivial. Furthermore, the prospective perjurer will not be deterred in the absence of potential sanctions for her behavior.' In many cases involving uncorroborated accomplice testimony, the accomplice realizes that only she can account for the veracity of her statements. Armed with the knowledge that digressions from the truth probably will not be discovered, and that if discovered, are unlikely to result in prosecution, the accomplice is free to lie without worry. (1988) . Evidentiary technicalities which may account for the limited number of peijury prosecutions include materiality-proof that the testimony could have or did influence the verdict-and the requirement that falsity must be proved by the testimony of two independent witnesses, or by one witness and independent corroborative evidence. See Shellenberger, supra note 9, at 710-11.
22. See supra note 9 and accompanying text. 23. In the words of another writer, "If inaccurate or unjust results based on false testimony are believed to be the norm, people will avoid the system altogether. Instead, they will resort to their own means of resolving disputes, or they will simply resort to their own false testimony, with increasingly dire consequences." Shellenberger, supra note 9, at 706 (footnote omitted).
B. Immunity and Contingent Plea Agreements
Currently, the federal statute governing immunity is the Witness Immunity Act of 1970,2 which provides for "use" immunity only. Use immunity allows a prosecutor to compel the testimony of a witness over a Fifth Amendment claim, but prohibits the use of the compelled testimony to develop or try a case against the witness.'s Use immunity is distinct from transactional immunity, the type previously offered by the federal government, in which the witness was afforded complete immunity from prosecution for any transaction mentioned in the compelled testimony.26 With the advent of use immunity, requests for immunity have surged. 2 7 In fact, more witnesses were immunized under the Witness Immunity Act of 1970 during the first ten months of its existence than were immunized during the preceding fifty years of transactional immunity.s In addition to formal use immunity, prosecutors can also offer informal immunity to a witness in the form of a proffer or letter promising not to prosecute. 2 9 Proponents of immunity defend it as a useful governmental investigatory tool for the prosecution of conspirators and white collar criminals." 0 As a result, prosecutors have what has been referred to as "unbridled authority" to grant immunity. 31 Wielded daily by prosecutors, this powerful tool provides a rich opportunity for accomplices desiring favorable treatment in exchange for testimony. An accomplice doubtless feels that immunity will not be proffered unless the prosecuting attorney believes that his testimony will incriminate the defendant. 32 Thus, in many cases, an accomplice has a strong impetus to lie in order to satisfy the prosecutor. Realistically, he does not have to fear a subsequent prosecution based upon this testimony because a heavy burden is 24 
(repealed 1970).
27. The percentage of prosecutorial requests for grants of immunity has steadily increased from 42% in 1973 to 50% in 1988. DEPARMENT OF JUSTICE, supra note 9, at 528 table 5.1. Arguably, requests for use immunity have increased because use immunity is much more limited than transactional immunity.
Under use immunity, the government cannot use the information derived from the compelled testimony to prove a crime against the witness in a later criminal proceeding; transactional immunity precludes any subsequent prosecution of the witness for all crimes related to his compelled testimony. placed upon the government to prove that a subsequent prosecution related to the compelled testimony was derived solely from evidence obtained independent of his testimony. 33 Furthermore, although the Witness Immunity Act expressly provides that immunized testimony may be used against a witness in a perjury prosecution, as noted above, prosecutions for perjury are rarely initiated."
In addition to the ample incentive for false testimony provided by the widespread use of immunity, the use and acceptance of contingent plea agreements can further lure an accomplice to testify untruthfully, or at least to embellish some aspects of her testimony. Contingent plea agreements are those in which the prosecutor conditions an accomplice's leniency upon another defendant's indictment or conviction, or the prosecution's satisfaction with the accomplice's testimony. 36 If the accomplice does not testify fully and truthfully, the prosecutor may refuse the favorable treatment promised in the bargain. 37 Most courts have accepted these contingent arrangements in upholding convictions founded upon accomplice testimony and have held that a defendant's right to a fair trial is not violated even when she claims that a plea agreement so encouraged systematic perjury that cross-examination could not rectify the damage incurred. 38 
II. HISTORIC TREATMENT OF ACCOMPLCE TESTIMONY

A. State Treatment of Accomplice Testimony
Nearly all states view accomplice testimony with suspicion due to the belief that accomplices often implicate their co-conspirators in order to exculpate themselves.
3 9 As a result of this perceived unreliability, many states have enacted statutes mandating corroboration of an accomplice's testimony to 33 . The burden placed upon the government results from proceedings called "Kastigar hearings," pretrial hearings in which the defense counsel attempts to dismiss the indictment claiming that the government wrongfully used immunized testimony. The burden of proof is upon the government to show that all the evidence it intends to use for a prosecution based upon immunized testimony was obtained solely from independent sources. The burden is, no doubt, a heavy one. [Vol. 100: 785 sustain a conviction. 4° Another has added the requirement by judicial decision. 41 Corroborative evidence is usually considered to be that which, when viewed independent of the 'accomplice, would tend to connect the defendant with the commission of the crime charged 2 The existence of corroboration is usually a threshold question for the judge; if found, she may then submit the accomplice testimony to the jury 3 A corollary to actual corroboration in those states where it is mandatory is the requirement that the trial judge instruct the jury of the need for corroboration and of the need to view accomplice testimony with caution. In some states, refusal to give these instructions requires reversal. 44 To avoid ambiguity, states requiring corroboration have provided a definition for accomplice. Usually, an accomplice is defined as one who is or could have been indicted for the same crime, arising out of the same events, as the accused. 45 If the status of a witness is uncontroverted, the judge can determine as a matter of law that she is an accomplice. On the other hand, if the witness' status is disputed, her classification as an accomplice becomes a question of fact to be decided by the jury.' 40 Although state accomplice statutes vary considerably, 47 the mere existence of legislation defining corroboration and accomplice status illustrates some states' laudable goal of establishing evidentiary guidelines when dealing with potentially unreliable testimony that could result in unwarranted convictions. 4 Despite attacks by some politicians and commentators, legislatures in these states have adhered to the view that the danger of allowing convictions based upon uncorroborated accomplice testimony outweighs the harm caused by letting some guilty defendants go free. 4 9
B. Federal Treatment of Accomplice Testimony
In 1909, the Supreme Court observed in Crawford v. United States 50 that accomplice testimony "ought to be received with suspicion, and with the very greatest care and caution, and ought not to be passed upon by the jury under the same rules governing other and apparently credible witnesses." Despite this recognition that accomplice testimony is less credible than disinterested witness testimony, the following year, in Holmgren v. United States, 51 the Supreme
CAL. PENAL CODE § 1111 (West 1985) states:
A conviction cannot be had upon the testimony of an accomplice unless it be corroborated by such other evidence as shall tend to connect the defendant with the commission of the offense; and the corroboration is not sufficient if it merely shows the commission of the offense or the circumstances thereof.
An accomplice is hereby defined as one who is liable to prosecution for the identical offense charged against the defendant on trial in the cause in which the testimony of the accomplice is given. A much broader definition of accomplice appears in N.Y. CPZI. PROC. LAW § 60.22 (McKinney 1981), which states in part:
1. A defendant may not be convicted of any offense upon the testimony of an accomplice unsupported by corroborative evidence tending to connect the defendant with the commission of such offense.
2. An "accomplice" means a witness in a criminal action who, according to evidence adduced in such action, may reasonably be considered to have participated in:
(a) The offense charged; or (b) An offense based upon the same or some of the same facts or conduct which constitute the offense charged. The fact that both New York and California-two states with extremely large criminal dockets-have corroboration requirements, supports the contention that ajudicial system with a higher evidentiary standard can function devoid of detrimental effects.
48. In People v. Cona, 424 N.Y.S.2d 146, 399 N.E.2d 1167, 1170 (1979), the court stated:
The accomplice corroboration rule is premised upon a legislative determination that the testimony of individuals who may themselves be criminally liable is inherently suspect. This is deemed to be true because such individuals may be subject to pressures impelling them to color testimony in order to protect themselves by belittling the actual extent of their involvement in the criminal enterprise at the expense of others. In a similar vein, a person who agrees to turn State's evidence may believe it to be in his best interests to embellish the truth .... [Vol. 100: 785
Court refused to reverse a judgment for failure to give a jury instruction on the inherently suspect nature of accomplice testimony. 2 The Court admonished that it was "the better practice for courts to caution juries against too much reliance upon the testimony of accomplices," but for unexplained reasons, failed to conclude that an instruction was mandatory. 5 3 Against this background came the 1917 decision in Caminetti v. United States, 4 in which the Court overlooked California state law in ruling that corroboration of accomplice testimony was not required in the federal courts.
Both the Caminetti and Holmgren decisions appear to be at odds with Crawford. Neither provided a reason for avoiding a per se rule requiring corroboration of accomplice testimony. One can only speculate as to why the Court first suggested that accomplice testimony was deserving of special treatment by the jury, yet less than a decade later, resisted establishing mandatory rules requiring cautionary jury instructions and corroboration. The Caminetti decision, and to some extent the Holmgren decision, highlighted an ongoing jurisprudential debate about the treatment that should be afforded accomplice testimony. The controversy resurfaced once again in 1944 when the drafters of the Federal Rules of Criminal Procedure recommended implementation of corroboration rules similar to those existing in the State of California. 5 Ultimately, the proposal was rejected in the same year. 6 Accordingly, the federal courts for some time continued to adhere unquestioningly to the Caminetti holding that corroboration of accomplice testimony is not required 7 In Audett v. United States, 5 ' a 1959 case, the Ninth Circuit, in reviewing a request by defense counsel, refused to mandate corroboration of accomplice testimony. The court stated that the existing federal standard was consonant with the belief that "the testimony of one witness, if believed [by the jury], is sufficient to prove a fact." ' 59 The Audett court included Caminetti and Holmgren in its list of cases supporting the firmly established rule. 60 Yet, as noted previously, both of these decisions were devoid of any explanation as to why corroboration of accomplice testimony should not be required. 61 treatise on evidence, in which he condemns any policy that would undermine the practice of allowing the jury to decide questions of credibility. 62 The Supreme Court in 1967 eventually enunciated arationale for excluding corroboration requirements for accomplice testimony in Washington v. Texas. 63 After tracing the common law standard that erroneous decisions were best avoided by preventing the jury from hearing testimony that might be perjured, the Court nonetheless opined that the truth is more likely to be ascertained by allowing the jury to hear the testimony of all competent persons having knowledge of the facts and to determine the credit and weight to be given each individual's testimony.' 4 Although conceding that the jury should determine credibility and that the testimony of an accomplice can be sufficient to establish a fact, the courts nevertheless continued to voice their distrust of accomplice testimony and its susceptibility to perjury. 6 5 Eventually, however, modem standards governing the sufficiency of accomplice testimony were established by judicial fiat, presumably because of the danger attributable to accomplice testimony. 66 The modem movement toward limiting the sufficiency of uncorroborated accomplice testimony began with Haakinson v. United States,' a case that introduced the catchall phrase that a conviction may be based solely upon the testimony of an accomplice if the testimony is not "unsubstantial or incredible on its face. '68 Since, however, the Haakinson court did not define the parameters for determining when testimony is "incredible" or "unsubstantial," it left subsequent courts with the task of applying this ambiguous standard. As the case law has developed, some judges perfunctorily review the facts uncovered at the trial level and conclude, without detailed analysis, that an accomplice's testimony is credible. 69 But in most applications of the standard, the courts implicitly construe "incredible" or "unsubstantial" as synonymous with uncor- [Vol. 100: 785 roborated. 7° Thus, when concluding that testimony is credible, these courts have pointed to the corroborative evidence present.
Judicial recognition that accomplice testimony is distinct from other testimony has also caused a move toward the use of cautionary jury instructions. In 1915, the Ninth Circuit noted in Diggs v. United States that it had discovered no cases in which it was considered reversible error to refuse a request for a cautionary jury instruction. 71 Retreat from this carte blanche attitude began in 1958 with Phelps v. United States, 72 when the Fifth Circuit reversed a conviction based upon the refusal to provide the requested accomplice instructions. The Phelps court was quick to note, however, that reversal is not always required, and that the decision to reverse should only be made upon a review of the facts. 73 Recently, when reviewing rulings on requests for cautionary instructions, some courts have distinguished between two classes of cases when the testimony serves as a major portion of the convicting evidence: those in which corroborating evidence is present, and those in which such evidence is lacking. In the former situation, failure to give a cautionary instruction has not been found to be reversible error, 74 while in the latter, some courts have reversed. 75 When no instruction was requested, some courts have looked to the facts of the case to see if corroborating evidence obviated the need for instructions. 76 In sum, the majority of courts appear to be applying an "either/or" standard: Either corroboration must be demonstrated, or the jury must be cautioned when weighing the accomplice's testimony. Undoubtedly, this new approach reflects dissatisfaction with antiquated rules and is indicative of courts' belief that in some cases, the use of accomplice witnesses should be curtailed to protect against prevaricated testimony. But, as discussed in the next part, the "either/or" standard is problematic and fraught with difficulty. 
III. INADEQUACIES OF THE FEDERAL SYSTEM AND THE NEED FOR REFORM
The most evident problems with the current corroboration standards derive from Haakinson and its progeny.' Many of these cases have implied that a conviction cannot be sustained if corroboration is lacking. Despite this implication, however, and in the absence of a clear rule, trial courts do not consistently require corroboration of accomplice testimony. As a result, the jury does not necessarily evaluate the accomplice's credibility or determine the weight to be given her testimony in accordance with the "incredible or unsubstantial" test, for it has not been instructed to do so. The result is that jury verdicts are reversed when appellate courts apply the "incredible or insubstantial" standard, a task that requires the appellate courts, rather than the jurors, to weigh evidence and testimony. Consequently, the predominant rationale for not having mandatory corroboration requirements-that the jury should determine credibility---is significantly undermined. And what is more, the defendant is not afforded a protective rule at the time of her trial.
Apart from the problems arising from the absence of a clear corroboration rule for trial courts to follow, there is another problem in this area of federal law. Not only are jurors unaware that they should search for evidence to corroborate the accomplice's testimony, they are also not consistently instructed to view such testimony with caution. 79 Hence, their neutral assessment and unquestioning acceptance of the testimony as true 8 " is predictable since they have no reason for not viewing it as on par with that of other witnesses. Moreover, in the absence of mandatory cautionary jury instructions, appellate courts are burdened with the task of determining whether a particular set of instructions was adequate to ensure justice at the trial level. 8 1 Understandably, the appellate decisions in this area have proved inconsistent and have generated uncertainty in trial courts.
The uncertainty stems from those courts that have reversed convictions yet have simultaneously afforded, through the promulgation of ambiguous standards, the opportunity for other courts to reach different conclusions. [Vol. 100: 785
when both corroboration and instructions were lacking, because the question was a "crucial evidentiary one," meaning that the duty of a judge to provide cautionary instructions depends upon whether the accomplice's testimony constituted all, or a significant portion, of the evidence against the defendant. Despite repeated assertions by the legal community that jury instructions may tip the scale in close cases, 3 the Tillery court and other appellate courts have avoided a prophylactic rule requiring the instruction. These courts have thus unnecessarily complicated this area of law, creating the need to review the significance of accomplice testimony in particular cases in order to assess what constitutes a "crucial evidentiary question."' ' As previously noted, in appellate decisions, courts have often reversed convictions when both corroboration and instructions were lacking, 5 but not solely for failure to instruct. 86 Not all courts, however, have adhered to this "either/or" standard; some have upheld a conviction in the absence of both corroboration and jury instructions. The inconsistency is illustrated in United States v. McCabe,' where the Seventh Circuit refused to reverse a conviction after failure to give a cautionary jury instruction that was requested by the defense, even though corroboration was insufficient to overcome the inherent unreliability of the accomplice testimony. The court reasoned that although the refusal to give an instruction was error, the error was harmless because the accomplice's plea agreements were covered extensively in cross-and direct examinations, and the defense counsel emphasized the plea agreements in his closing testimony. 88 Thus, the court felt that "when pondering all that happened," the error of omitting the accomplice instruction did not prejudice the defendant. 9 instructions for six witnesses but neglected to include the seventh witness, also an accomplice. Upon reviewing the facts of the case, the court did not find plain error, reasoning that it was clear that the witness was an accomplice. 91 The Seventh and Eighth Circuits thus diverge from the majority of their counterparts that countenance the corroboration-jury instruction "either/or' standard. Even in the absence of both safeguards, these two circuits have held that a conviction can be upheld unless the trial record as a whole meets the plain error standard. In addition to fostering further inconsistency, they have necessitated yet another task: a court must determine when the facts of the case obviate the need not only for corroboration, but for jury instructions as well.
IV. PROPOSED REFORM
This Note suggests that uniform legislative provisions' defining an accomplice and establishing corroboration requirements for all accomplice testimony be included in the Federal Rules of Criminal Procedure, 93 or, alternatively, in Title 18 of the United States Code' or in the Federal Rules of Evidence.' This Note further recommends the establishment of a rule requiring trial judges to provide cautionary jury instructions when an accomplice testifies. The following is a suggested rule of procedure that would provide much-needed clarity and certainty in the area of accomplice testimony:
An accomplice is a witness in a criminal action who may be liable to prosecution for, or may be considered to have participated in, (a) the offense charged; or (b) an offense based upon the same facts or conduct that constitutes the offense charged against the defendant on trial in the cause in which the testimony of the accomplice is given. A conviction cannot be obtained upon testimony of an accomplice unless it is corroborated by such other evidence as shall tend to connect the defendant with the commission of the offense. 9 This legislative provision could be implemented in the following manner. Upon hearing the evidence presented during the trial or, alternatively, at a pretrial hearing, the judge would render an initial determination as to whether 91. Id. at 1268. 92. Uniformity will be best achieved by legislative change. See Audett, 265 F.2d at 848 ("Any change of the rule should be made by Congressional legislation ... and not by judicial fiat, which, unless it be that of the Supreme Court, would affect certain federal courts only.").
93. The suggested rule could be incorporated into FED. R. CRIM. P. 26.2, which governs the production of witness statements.
94. Part H of 18 U.S.C. addresses criminal procedure in the federal courts. 95. FED. R. EVID. 104 governs questions of admissibility in the federal courts. 96. By defining corroboration as such, the rule would prevent a defendant from being convicted solely upon testimony provided by an accomplice. That is, the prosecution must offer other extrinsic evidence to establish the defendant's guilt. Cf. statutes cited supra note 47 (New York and California).
[Vol. 100: 785 the witness is an accomplice and whether there is corroboration. Thus, she would be responsible for assessing the evidentiary technicalities, a task more easily performed by judge than jury. 9 " If the judge decided the witness was an accomplice but did not find his testimony to be corroborated, she would not permit a jury to consider it. On the other hand, if she did find the witness testimony to be corroborated, she would allow the evidence to go to a jury." In the latter case, she would instruct the jury to determine whether the witness is an accomplice and whether his testimony is corroborated. In effect, then, if the testimony survived the scrutiny of the judge, the jury would function as a second trier of fact with respect to whether there existed corroborated accomplice testimony. Furthermore, under this scheme, in cases in which a jury considered accomplice testimony, the judge would provide a cautionary jury instruction as to how to weigh the testimony. An instruction similar to the following would alert the jury to the danger of unquestioningly accepting accomplice testimony:
The jury should keep in mind that the testimony of an accomplice should be closely examined for credibility. You should weigh his testimony with scrutiny, bearing in mind his reasons for testifying, the strength of the corroborating evidence, and the fact that he is in a position to present what you might consider to be especially believable testimony as a result of his intimate involvement with the crime alleged against the defendant.
Corroboration itself does not negate the need for a mandatory jury instriction such as the aforementioned. False accomplice testimony may still occur even though corroboration is presented; that is, corroborative evidence may be presented by the prosecutor to establish the defendant's connection to the crime, but there still may not be sufficient evidence to substantiate the accomplice testimony, since often only the accomplice and the defendant know what occurred behind the scenes. 9 A cautionary jury instruction is, therefore, a necessary security measure against false testimony in all cases in which an accomplice testifies. 98. By allowing the jury to hear the accomplice testimony before the judge rules on the corroboration issue, the defendant is not prejudiced. In other words, even if the jury hears the testimony, uncorroborated accomplice testimony, under this Note's proposal, is not enough to convict the defendant. Therefore, the judge will dismiss the case and any claum of prejudice will be moot.
99. An example illustrates this point. Assume that the accused was involved peripherally because he was at the scene of the crime, and, although innocent of the crime alleged, did have a motive for committing it. Further assume that his presence and motive are considered to be corroborating circumstances. In this situation, the existence of corroboration itself may provide an opportunity for the perjurious accomplice to shift the blame. Hence, the cautionary instruction is still needed.
A. Rule of Sufficiency
The accomplice corroboration rule proposed above can be viewed as a rule of sufficiency by way of analogy to the corroboration rule that currently exists for confessions and admissions. In Opper v. United States,to the Supreme Court held that confessions, admissions, and exculpatory statements must be corroborated by "substantial independent evidence which would tend to establish the trustworthiness of the statement." ' This rule, created as it was by decisional law,"° has been viewed by commentators and the courts as a rule of sufficiency; 1 0 3 an uncorroborated confession cannot support a conviction in the absence of independent evidence of the facts admitted.1 t 4 Thus, without corroborative evidence supporting a conviction beyond a reasonable doubt, the judge must render a judgment of acquittal for the defendant. 5 As applied to accomplice testimony, such a rule would similarly require a judge to render a judgment of acquittal if the prosecution had no corroborating evidence of the defendant's guilt.
The current treatment of confessions by the state and federal courts is similar to the suggested reform for accomplice testimony. Nearly all states require the judge initially to assess the presence of corroboration in confession cases. 0 6 In some states, the judge, upon finding corroboration, submits the confession to a second trier of fact, the jury, advising it to make a finding on corroboration; if the jurors do not find any, the defendant must be acquitted. The role of judge and jury in the federal courts vis-d-vis confessions is somewhat less clear, 0 7 although some case law indicates that the judge determines the sufficiency of corroboration. 108 
B. Rule of Admissibility
The proposed rule could also be implemented as one of admissibility. Under Rule 104 of the Federal Rules of Evidence, the judge decides preliminary questions, which include questions of admissibility. Rule 104(c), in particular, provides that a hearing on the admissibility of a confession, which depends upon the voluntariness of the confession, must be held outside the presence of the jury. The application of this rule by the federal courts supports this Note's argument that an accomplice corroboration rule could also profitably be viewed as a rule of admissibility, according to which the judge would decide if the accomplice testimony should be admitted into evidence for the jury's consideration.
The Supreme Court has allocated the functions of judge and jury when questions arise as to the voluntariness and therefore the admissibility of a confession. In Jackson v. Denno, 1 9 the Court indicated that two allocations were constitutionally permissible. Under the first, which is considered the more orthodox approach, the voluntariness of a confession is for the judge alone to decide, and only upon a finding of voluntariness can he submit the confession to the jury. 110 Under the second constitutionally permissible view, known as the "Massachusetts procedure," the judge makes a finding and admits only voluntary testimony. The judge, however, still instructs the jurors to evaluate the confession and to disregard it if the jurors find that it was involuntary."' The latter method is similar to this Note's proposal in that after finding the requisite voluntariness as a preliminary matter, and after admitting the testimony, the judge provides cautionary instructions to the jury. Thus, the issue of voluntariness-or for our purposes, the issue of corroboration-is not entirely removed from the ambit of jury consideration.
In sum, the proposed corroboration provision can be conceptualized as either a rule of sufficiency or one of admissibility. Under either model, the judge would determine whether the witness was an accomplice and whether her testimony was corroborated. If there were no corroboration there would, by definition, be no evidence against the defendant other than the accomplice testimony itself, so the defendant would be acquitted. Having found the requisite corroboration, however, the judge would submit the testimony to the jury with an instruction that would caution it to evaluate the witness' status and to confirm the existence of corroboration. By adopting this scheme, the federal held that refusal to give a requested instruction did not require reversal because there was substantial proof of the crime apart from the defendant's admissions. system would provide some protection against false accomplice testimony. As a sufficiency rule, uncorroborated testimony would not be sufficient for conviction and the judge would render a judgment of acquittal for the defendant. Similarly, as a rule of admissibility, uncorroborated testimony would not be admissible for consideration by a jury and the judge would also render a judgment of acquittal.
C. The Case for Corroboration
One criticism of a procedure according to which the admissibility of accomplice testimony is determined at a pretrial hearing rather than at the end of the trial and immediately prior to jury deliberation might be posited as follows: to conduct a pretrial hearing to determine corroboration of accomplice testimony raises problems that might not arise in conducting such a hearing to determine the voluntariness of a confession. Most importantly, during a pretrial hearing to assess corroboration, the prosecution might have to reveal considerable portions of its evidence and strategy to defense counsel. A hearing to determine the admissibility of a confession, in contrast, reveals only the circumstances surrounding the confession, and not the other facets of the case. On the other hand, one might argue that to render a ruling on the accomplice testimony at the conclusion of the trial is unfair to the defendant, since, even if the jurors are instructed to disregard the testimony, the fact that they were exposed to it during the trial might unduly prejudice the defendant.1 2 These criticisms are phantom concerns, however. To begin with, a finding of lack of corroboration amounts to a determination that there is no independent evidence to connect the defendant to the crime, and, therefore, a judgment of acquittal will ensue.' Furthermore, given that the pretrial hearing would be conducted shortly before the trial and that most of the evidence the government intended to offer would have already been provided to the defense in discovery, there can be little fear that the government's case will be "revealed." Finally, the courts have created and routinely use a similar pretrial procedure called a Kastigar hearing. The Kastigar hearing allows the government, when it wishes to prosecute a witness for acts concerning which he has provided immunized testimony, to prove that its evidence was not derived from the immunized testimony."
Another criticism advanced by some legal scholars and practitioners"' is that corroboration requirements would impede criminal prosecutions, especially those involving organized crime, when accomplice testimony is especially crucial.
11 6 This appears to be an exaggerated concern. First, the proposed reform does not argue for a per se rule prohibiting all use of accomplice testimony, but rather recommends that such testimony be strengthened to ensure its truthfulness. Second, in light of the increased availability of law enforcement tools resulting from technological advances, 11 7 corroboration requirements should not seriously interfere with prosecutorial goals. Rather than impeding prosecutions, the requirements will motivate federal agents, who often work directly with the prosecutors, to conduct a more thorough investigation. 11 8 For the same reasons that extrinsic evidence has been recognized as more reliable than confessional evidence, 9 federal judges and jurors ought to view evidence obtained through skillful and planned investigative efforts more favorably than the unsubstantiated testimony of accomplice witnesses.
A final argument against mandatory jury instructions is that rulemaking reduces the discretion of trial judges. But one need only point to the many appeals resulting from the current approach to demonstrate that such discretion does not always breed efficiency or, more importantly, fairness to the defendant. Second-guessing by the appellate courts as to the propriety of the admission of accomplice testimony at trial in fact undermines the role of trial courts.
By implementing these evidentiary safeguards, the truthfimding function of federal criminal trials would be enhanced and innocent defendants would be afforded greater protection. Corroboration requirements would reduce the incentives and opportunities for false testimony, thereby filling the gap caused by the inadequacy of the perjury sanction." 2 Although use immunity and contingent plea agreements are recognized as valid law enforcement tools, 12 '
115. See supra note 49. 116. This necessity argument has been addressed by courts when dealing with the admissibility of coconspirator statements. The Supreme Court, in California v. Green, 399 U.S. 149,167 n. 16 (1970) , has noted that the necessity rationale for using the statements has nothing to do with the reliability of the testimony.
On the contrary, use of the statements may be unsatisfactory because they may result in convictions based on unreliable evidence. For further discussion of the necessity argument, see Note, FederalRule of Evidence the search for the truth within the context of immunity 122 is better maintained when there is corroboration to support questionable testimony.
801(d)(2)(E) and the
The proposed changes would also explicitly demarcate the proper roles of trial and appellate courts. Trial courts would assess the presence of corroboration by applying a clearly established rule, and appellate courts would no longer be burdened with the task of "creating" corroboration standards. 1 2 Likewise, mandatory jury instructions would eliminate the reviewing courts' burden of evaluating the trial courts' omission of such instructions.lss Thus, the difficulty of applying ambiguous standards' 1 5 (created by the reviewing courts themselves) in order to discern the need for jury instructions and distinguish between testimony that did and did not prejudice the defendant 26 would be obviated by the brightline functions delegated to trial judges. 1 2 7 .
V. CONCLUSION Many unnecessary criminal appeals questioning the sufficiency of an accomplice's testimony and the trial court's treatment of such testimony have resulted from the absence of uniform legislative provisions or judicial standards addressing corroboration. In fact, the standards established to date have intensified rather than alleviated uncertainty about the treatment afforded accomplice testimony by the federal courts. Because the reviewing courts do not apply uniform criteria to accomplice testimony, the protection against false testimony remains haphazard. Such variability increases the probability of convicting innocent defendants. Without reform, these miscarriages of justice will doubtless continue.
Requiring corroboration of accomplice testimony is a desirable and, as demonstrated by this Note, viable, method of reform. Adoption of a corroboration rule, in conjunction with a requirement that all judges provide a cautionary jury instruction when an accomplice testifies, would be an efficient means of affording defendants the protection our judicial system values. 
126.
See supra notes 87-89 and accompanying text. with the issues of corroboration and jury instructions decided at the trial level, the defense no longer has to wait until an appeal-when the facts are viewed in the light most favorable to the prosecution-to question the reliability of the accomplice's testimony or the omission of cautionary jury instructions.
